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WHEREAS:

Grantor is the sole owner in fee simple of certain real property lying and being in Prices
Creek Township, Yancey County, North Carolina, consisting of approximately 15.645 acres as
more particularly described in a deed recorded in Deed Book 527, Page 297 of the Yancey
County Registry (the “Property™).

of the Property consisting of approximately 0.563 acres (the “Conservatio
thereby restricting and limiting the use of lands and waters within the Co;

forth.

native land, air, and aquatic flora and fauna
runoff of sediment; to prevent any use of the C

Property as hereinafter described (the p
teferred to as the “conservation v@s”).

NCDOT and Grantor recognize
Area and have the common goal ef 1
intends for the conservation va
maintained. Further, Grantor in

ervation values of the Conservation Easement
1l conservation and protection of it. Grantor
ohservation Easement Area to be preserved and
to NCDOT the right to enforce the preservation
¢ Conservation Easement Area in perpetuity.
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tax assessment of lands subject to such agreements “on the basis of the true value of the land and
improvement less any reduction in value caused by the agreement,” N.C.G.S. § 121-40.

This Conservation Easement is subject to any and all permits issued by Federal and/or
State resource agencies associated with NCDOT TIP Project Nos. R-2518A, R-2518B, R-
2519A, R-2519B. The preservation of the Conservation Easement Area is a condition of a
Biological Opinion issued in connection with the above-referenced NCDOT TIP Projgcts by the
U.S. Fish and Wildlife Service on March 14, 2008. A copy of the Biological Opinion\is on file
with NCDOT.

and its successors or assigns forever and in perpetuity a Conservation Easen
character and to the extent hereinafter set forth, situated over, upon, and a

Easement Area, in Yancey County, North Carolina, as described moy hibit A
(Exhibit A is attached hereto and is specifically incorporated by refe were
fully set forth herein.)

The terms, conditions and restrictions of the Conservati Jasement and Permanent

Access Easement are as hereinafter set forth:

1. Grant Of Conservation Easement

Grantor agrees that it will not perform, fer_Wwillingly or knowingly allow others to
perform, any act on, within, or affecting the § -

described below.

Grantor hereby Voluntarilggr
eserved and provided by the terms of this
er. inherent in the Conservation Easement Area.

2 shall be perpetual. It is an easement in gross, runs with the
zak NCDQ

against Grantor. Every provision of this Conservation
antor or NCDOT shali also apply to their respective agents, heirs,




2014-02168 B: 715 P: 550 ES 09/02/2014 04:45:23 PM Page 4 of 19

executors, administrators, assigns, grantees, devisees, licensees, and/or all other successors as
their interests may appear. This Conservation Easement is enforceable regardiess of any
subdivision, partition, or conveyance of the Property or any portion thereof.

3. Access

NCDOT and its authorized representatives, at all reasonable times and continuing in
perpetuity, shall have the right to access the Conservation Easement Area for the
undertaking activities to protect, restore, manage, maintain, and/or enhance the const
values of the Conservation Easement Area, and for the purpose of inspecting the

access to the Conservation Easement Area via the public right-of-
Road).

4. Rights And Responsibilities Retained B@rﬁtor

Subject to the terms and restrictions contained herein, Grantok reserves to and for itself
and its successors the customary rights and privileges wnership, including, but not limited to,
the right to quiet enjoyment of the Conservation Easement.Area; the fight of ingress and egress
to the Conservation Easement Area and any adjacent property rantor; the right to continue
such uses as exist as of the date of this grant not inconsistent with the Conservation Easement;
and the right to sell, lease, encumber, transfer; gift, impose restrictions on, or otherwise convey

Easement. Unless otherwise specified
require Grantor to take any actio@
after any Act of God. Grantor un

itigs. Grantor shall not perform any maintenance or
asement Area whatsoever until Grantor receives

proposed maintenance ons
construction activities

create any rights of’the public in, ou, or to the Conservation Easement Area, although the public
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has the right to view the Conservation Easement Area from any adjacent publicly accessible
areas.

5. Subdivision

For purposes of this Conservation Easement, the Conservation Easement Area is to be
considered one integral, indivisible entity. The Conservation Easement Area mdy not be
subdivided, partitioned, or otherwise divided. The Conservation Easement Arca mia
conveyed from the Property except in its current configuration as described herein a
unitary entity or block of the Property. The intent of this provision is to ens
Conservation Easement Area exists and remains in perpetuity as an integral whole
which is under single ownership.

6. Permitted And Restricted Activities

expressly reserved as a compatible or permitted activity herein, or
express written permission to Grantor (see Paragraph 4) any
Conservation Easement Area by Grantor is prohibited as

values and purposes of this Conservation Easement.
engage in passive recreational uses of the Conservat
alteration of the land and posing no threat to the conse
but not limited to, walking, fishing, hunting or ani

Any change, disturbance; ¢ i impairment of the natural, scenic, or aesthetic
features of the Conservation Epsg or any introduction of non-native plants and/or
animal species is prohi all provide express prior written consent or unless
otherwise expressly p

Agricultu
Easement Area arg
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potentially harmful substances may be used in the Conservation Easement Area without advance
written permission from NCDOT. However, Grantor is authorized to remove non-native species
by hand and to use spot application of herbicides or pesticides to remove non-native species
without advance written permission. No agricultural products or by-products may be dumped,
stored, or disposed of within the Conservation Easement Area or at any place on the Property
outside the Conservation Easement Area where such disposal might result in or cause discharge
or runoff directly into the Conservation Easement Area.

may install fencing around the perimeter of the Conservation Easement Area.
damage, nor knowingly allow others to damage, any fencing installed by NCDOT.

C. Silvicultural Use and Land Clearing

There shall be no destruction or cutting of trees or plants in the Cc
Area, except upon written approval of NCDOT. (See Paragraph 4.) The

waste, or any placeme
the Conservation Eas

ohibited, with the exception of trash and/or recycling

receptacles, whose {ype and ion shall be expressly approved in writing by NCDOT. (See
Paragraph 4.)

No agric by-products, or agricultural equipment may be dumped, stored,
or disposed of wit on Easement Area or within 100 feet in any direction of any
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pond, stream, tributary, lake, watercourse, spring, seep, or wetlands on the Property. Grantor
shall be responsible for removing any and all material dumped, stored, and/or disposed of within
the Conservation Easement Area.

E. Mineral Use, Excavation, and Dredging

Easement Area, or on adjacent property if owned by Grantor or his successors,
cause erosion, siltation, or turbidity changes within the Conservation Easeme

F. Industrial Use

G. Residential Use

Residential use of the Conservation Easement Areg i
H. Commercial Use
Commercial activities within the Conservation
L Construction, Roads and Road Building, Mc hicles

There shall be no building, shed, facility, mobile home, antenna, utility pole, or any
temporary or permanent structure, facility,™q ture constructed or placed within the

Conservation Easement Area unless specifically setfo

No new roads, either paved or
Easement Area except as allowed below.
roads or footpaths within the Co
operate and maintain structures or
necessary, for the purpose of reestablis
the Conservation Easement Area.

J. Signs

No signs, bi
Easement Area extept: erpretive signs describing conservation activities and the
conservation valyes )
the owner of the
rules and regulatic
specifically include

der of the Conservation Easement; (iii) signs prescribing
the Conservation Easement Area and/or Property, which shall
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signs used to mark trails or identify directions, locations, or otherwise aiding navigation within
the Conservation Fasement Area and/or Property; and (v) educational signs. Should Grantor
wish to install any other signs, Grantor shall submit a written plan to NCDOT (Natural
Environment Section) detailing the proposed signage installation activities. (See Paragraph 4.)
Grantor shall not perform any signage installation activities in the Conservation Easement Arca
whatsoever until Grantor receives express wriften approval of the submitted plan from NCDOT.

K. Utilities

fuel, and communication lines and related facilities, is prohibited. If there are eXistir
casements located within the Conservation Easement Arca or affecting

the Conservation Easement Area.
L. Water Quality and Drainage Patterns

Grantor shall conduct no activities in the Cons
detrimental to water quality or to any of the plants, a

and/or flow in or over the Conservation Easement Area degradation or erosion.
Diking, dredging, alteration, draining, filling or remqva ands, ponds, watercourses,

means; polluting or discharging into waters,
taries, lakes, or wetlands; or using pesticides
or biocides in the Conservation Easement Area, un
permission to Grantor authorizing such uses.

M. Development Rights

No development rights Qh' ! encumbered or extinguished by this
Conservation Easement shall be tran pursuant to a transferable development rights
scheme, cluster development arra ise.

N. Hunting and Fis|

C o hunt and fish within the Conservation Easement
persons for the purpose of hunting and fishing in the
d, that these activitics do not impact the protection and
uatic habitat or any other of the conservation values and

Area and to contrd
Conservation Easeme
conservation of 4
purposes set forth
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o. NCDOT’s Rights

NCDOT, on behalf of itself and its authorized representatives, shall have the right to use
the Conservation Easement Area in any way necessary, consistent with the terms herein, to
undertake any activities to protect, restore, manage, maintain, or enhance the conservation values
and purposes of the Conservation Easement Areca. NCDOT shall finther have the right to
monitor the results of the mitigation activities in perpetuity and to repair, restore, or ¢au

but not limited to, the exclusive right to use, procure, and/or debit any and all credi
Conservation Easement Area (e.g., the preservation, restoration, enhancemer
streams, wetlands, and riparian buffers; threatened or endangered species cohs
and carbon. offset).

7. Ongoing Responsibilities Of Grantor

A. Taxes

Grantor shall be solely responsible for,

its interest in the Conservation Easement Area,

B. Upkeep and Maintenance

ar all costs and liabilities of any kind
anice of the Property and the Conservation

Grantor retains all responsibilities &
related to ownership, operation, @
ain

Easement Area, including the mai
and Conservation Easement Area free of any

liens arising out of any work perfofmg rials furnished to, or obligations incurred by
Grantor. Except as provided i ' shall have no obligation for the upkeep or
maintenance of the Property.

C.
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attorneys’ fees, unless due to the negligence, or intentional or willful conduct, of NCDOT or its
agents, in which case liability shall be apportioned accordingly.

The Parties acknowledge that NCDOT is an agency and department of the State of North
Carolina and has no known ability to give or provide any indemnity to any party whatsoever.
Further, NCDOT enjoys the State’s sovereign immunity except as expressly waived by the North
Carolina Tort Claims Act, Article 31 of Chapter 143 of the General Statutes of No arolina,
and may be liable only as therein provided.

8. Enforcement

require the mitigation of such areas or features of the Conservation Ease
damaged by any inconsistent activity or use.

days after receipt of notice thereof from NCDO Paragraph 14, or under
circumstances where the violation cannot reasonably be tu in a thirty (30) day period,
falls to begin curing such v1olat10n within the thirty (30) day period, or fails to continue
ured, NCDOT may bnng an actlon at law or in

equity to enforce the terms of this Conserva
necessary, by temporary or permanent injunction,
i nent, including damages for the loss
Conservation Easement Area to the
Parties agree that a court may issue an
servation Easement Area to its condition

etion, determines that circumstances require

immediate action to prevent or cant damage to the conservation values of the

Conservation Easement Area, Nf s purstie its remedies without prior notice to Grantor.

NCDOT shall exercise reasonable ‘efforts totify Grantor and shall, in any event, notify Grantor
ion is Jaken to explain the action undertaken.

appropriate remedy. If NCDOT, m

NCDOT has the 1ig event any activity on, or use of, the Conservation Easement
Arca that is inconsiste 1 G
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activity or use of the Conservation Easement Area that is inconsistent with any federal or state
permit requirements applicable to the Property.

NCDOT’s remedies shall be cumulative and shall be in addition to any other rights and
remedies available to NCDOT at law or equity. In any case where a court finds that a violation
of this Conservation Easement has occurred, Grantor shall reimburse NCDOT for all expenses
incurred in enforcing the terms of this Conservation Easement against Grantor, includi
limited to: court costs, attorneys’ fees, damages for losses for environmental or conses
values, any costs of mitigation necessitated by the violation of this Conservation Easement
any other costs and fees associated with the restoration and/or remediation of the Censerva
Easement Area. If legal action is brought by NCDOT and a court finds that no viola
occurred, each party shall bear its own costs.

The failure of NCDOT to discover a violation or to take immedia
bar NCDOT from doing so at a later date for that violation or any
Further, no failure on the part of NCDOT to enforce any covenant, conditi 1sion hereof

er-covenant, condition, or

7 > enforcement of the
conditions, restrictions, and prohibitions on the use 6f the Prop¢rity and the Conservation
Easement Area, and other terms covenants and cond rvation Easement, as to
any person or entity other than NCDOT.

life, damage to property, or harm to the€

in accordance hereunder. f
9, Transfer Of Easements

NCDOT sha
transferee expressl

e right to transfer this Conservation Easement, provided the
ume the responsibility imposed on the transferring party or
-, As a condition of such transfer, NCDOT shall require
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10. Transfer Of The Property

Grantor agrees that in the event the Property or any portion thereof is transferred, sold,
leased, encumbered, gifted, devised, or otherwise conveyed, Grantor will provide advance
notification to NCDOT in writing of the names and addresses of all parties to the transaction at
least thirty (30) days prior to the date of the transaction, pursuant to the notification procedure in
Paragraph 17.

Grantor agrees to incorporate by reference the terms of this Conservation Ease 1
any deed or other legal instrument by which it transfers or divests itself of an
including leasehold interests, in the Property. Grantor and NCDOT agree that
Conservation Easement shall survive any merger of the fee and easement i
Property or any portion thereof. Failure of Grantor to comply with thi
impair the validity of this Conservation Easement as to successor owners
the Property or the Conservation Easement Area or limit the enforceability
Fasement in any way, nor shall Grantor’s failure to comply with this Paragrap
breach under this Conservation Easement.

0 Stltute a

11. Amendment Of Easements

ated-only by a written,
such amendment shall
servation Easement and

promulgated in accordance with that section. No- am hall be allowed that is
inconsistent with the purposes and values stated herein. amendment shall be duly

12. Procedure In The Event Of Conditions

The grant or donation of this Congsetva
immediately vested in NCDOT, with a fair fnat] alue equal to the proportionate value that this
Conservation Easement bears to the Valu ¢ ' At
proportionate value shall remai
impossible or impractical any conti
conservation purposes by NCDOT (a ©
by written instrument all or any potty

ndition™), NCDOT may relinquish or transfer
Conservation Easement and the restrictions
y portion of this Conservation Easement and

In the event o resulting in the termination or extinguishment, in

whole or in part, of on Easement NCDOT shall be entitled to a portion of the

- Proceeds of any sa untary conversion of the Property, or any damage award
with respect to af Ceeding-or transfer commenced by or against Grantor, which portion shall
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condition to the sale, exchange or involuntary conversion of the Property, or any damages
otherwise awarded as a result of judicial proceedings.

13. Procedure In The Event Of Condemnation Or Eminent Domain

Whenever all or part of the Conservation Easement Area is taken by exercise of eminent
domain by public, corporate or other authority, or by negotiated sale in lieu of conderymation, so

resulting from the Taking. Any proceeds recovered in such actions shal
accordance with the proportionate value of Grantor’s and NCDOT’s interests as

Conservation Easement Area as a whole. “Proceeds” shall mean thg
property paid, transferred or contributed in consideration for, o

transactions or proceedings.

14, Interpretation

provisions so as to give maximum effect to the conse
be protected herein.

15. Severability

Invalidity of any of the c@n
Fasement, or any part thereof, by co

any of the other provisions here?h
16. Venue And Forum Selectio




2014-02168 B: 715 P: 560 ES 09/02/2014 04:45:23 PM Page 14 of 19

non conveniens or similar doctrine or to object to venue with respect to any proceeding brought
in accordance with this Paragraph, and stipulates that the Superior Court of Wake County, North
Carolina shall have in personam jurisdiction and venue over each of them for the purpose of
litigating any dispute, controversy, or proceeding arising out of or related to this Conservation
Easement. Each Party hereby authorizes and accepts service of process pursuant to N.C.G.S. §
1A-1, Rule 4. Any final judgment rendered against a Party in any action or proceeding shall be
conclusive as to the subject of such final judgment and may be enforced in other jurisdictions in
any manner provided by law.

17. Notices

Any notices required by this Conservation Easement shall be in
personally delivered or sent by United States mail, First Class postage’
delivery to the Parties, respectively, at the following addresses, unless a
in writing by the other of a change of address:

To Grantor:

William and Nadine Boyer
978 Dam Road

Burnsville, NC 28714

To NCDOT:

Natural Environment Section

Attn: Section Head

North Carolina Department of Transpo
1598 Mail Service Center

Raleigh, North Carolina 27699-1598

AND

Director of Pre-Construction
North Carolina Department ¢f Transportation
1598 Mail Service Center
Raleigh, North Caypoli

asemént in which Grantor is required to provide

In any provision of this Conse
i Property, such notice shall be given not less

advance notice to NCDOT of any-a

v (30) days of receipt of said request. If Grantor
days, Grantor may send additional written notices

respond does not gomn ¢ constitute approval for the requested activity.

O
@Q
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18. Grantor’s Title Warranty

Grantor covenants and represents that Grantor is the sole owner and is seized of the
Property in fee simple and has good right to grant and convey the aforesaid Conservation
Easement ; that the Property and Conservation Easement Area are free and clear of any and all
encumbrances, except easements and leases of record as of the date hereto, which Grantor has
made known to NCDOT; Grantor will warrant and defend the title against the la
all persons whomsoever; that both Grantor and NCDOT have legal access to the Propers
Conservation Easement Area; and Grantor covenants that NCDOT shall have the usc
enjoy all of the benefits derived from and arising out of the aforesaid easements '
easements conveyed herein shall run with the land and shall be made part of any tran
by Grantor.

19. Subsequent Liens

No provisions of this Conservation Easement should be construed as inipa
of Grantor to use the Conservation Easement Area as collateral for stibsequeit
such liens shall be subordinated 1o this Conservation Easement.

20, Subsequent Easements/Restrictions

ht diminish or impair the
ted. Any such uses,

The grant of any easements, uses, 0T use rest;
conservation values of the Conservation Easeme
easements, or restrictions shall be subordinated to this

21. Grantor’s Environmental Warranty

an intentional or negligent act, omission, or
or regulations by Grantor. Without
! this Conservation Easement shall be
NCDOT, nor shall NCDOT have any right or
o}.over the day-to-day operations of the Propetty,

waste or other contaminants or pollutants
violation of federal, state or Io@ env1r e
limiting the generahty of the _

construed as glvmg rise to any right or-a
ability, to exercise physical or m }

7

¢tion to the contrary notwithstanding, this Conservation
C in favor of the grant to effect the purpose of this
he “policy and purpose of N.C.G.S. § 121-34 et seq. If any
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purposes of this Conservation Easement that would render the provision valid shall be favored
over any interpretation that would render it invalid.

23. Recording

NCDOT shall record this instrument and any amendment hereto in a timely fashion with
the Office of the Register of Deeds of Yancey County, North Carolina, and may re-record it at
any time as may be required to preserve its rights under this Conservation Easement.

24, Merger

be construed as a wajver of any such right or remedy.

26. Miscellaneous

The burdens of this Conservation Easeme
enforceable against Grantor and all future partie

perpetuity.

Easement unto NCDOT, its successors
¢ together with all and singular the

TO HAVE AND TO H
and assigns, forever, this Co
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NORTI CAROLINA
BoncamDE  COUNTY

L ‘&l)eﬁl-/. Hﬁ—SK‘.’,#, ﬁ , @ Notary Public of ?)WDOOMI)Q County
hereby certify that William R. Boyer and wife Nadine E. Boyer personall
this ?&y and executed the foregoing instrument. Witness my hand a

gf—day of Ju l‘:/

WHH I,
\\\\\“ ¥ A””, ',

o Ak

&
£ %
SHAT, NOTARY

2

PUBLIC
OF
%% N
1
‘:%gf 8 CO\)$ A

GRANTOR:

Ui,

William R. Boyer

Nadine,

Q %4&/ (Seal)
) /

Nadine E. Bo?er

g& %W Seal)
U

0 ina, do

appeared béefore me

Not:

, 2014. gp&(}é
'ublic Si.
BERT

/. @%ﬁkg}{, JR.

Printed Name of No

" My commission expires: _yec

tary Public
eﬂ,jéj Lol7
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GRANTEE:

NORTH CAROLINA DEPARTMENT OF
TRANSPORTATION

NORTH CAROLINA
VA& COUNTY

1, R0be st £, WOOJW{a Notary Public of /¥ K€  Coun

hereby certify that Tom Childrey personally came before me this dayar _
Department.of Transportation,

foregoing instrument.

Witness my hand and official stamp or seal this {2

A
N
- WO,

S M Wog
S X , .
i KX :
3 O% /
= cHgIRY g f0he, + 4. eanta
3 F intéd Name of Notary Public
P Of
%, 3 . . .
Y, & N commission expires: /{’ v

S Z
K\;

Q@
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EXHIBIT A

CONSERVATION EASEMENT AREA

Conservation Easement Area - (0.563 acres, more or less) -

Said conservation easement arca consisting of 0.563 acres, more or less, over an¢
portion of those certain _15.645 acres owned in fee simple by William R. Boyer and Ne
Boyer and described in Deed Book _527, Page 297 of the Yancey County Regis
in Prices Creek Township, Yancey County, North Carolina, and being described-e
plat or survey dated May 2, 2014 and captioned “Boundary Survey of Conservati
for North Carolina Department of Transportation” prepared by TGS Engine
Carolina and recorded contemporaneously herewith at Book < , Page
Yancey County Registry.



